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EDITORIAL NOTES. 


Some question was raised during the session of the Legislature 
whether the majority required to pass.a bill was a majority of the 
whole number of members elected, or a majority of the members of 
the House remaining after two had resigned. The Speaker decided 
that the latter was sufficient.. The bill for a constitutional conven- 
tion received thirty votes in the House, which contained at that 
time fifty-eight members. The Speaker declared the bill passed. 
This bill did not pass the Senate and no other bill passed both 
Houses which received less than thirty-one votes in the Assembly. 
It has been suggested, however, that the High License bill which 
appears by the record to have received thirty-one votes or more, 
did in fact receive only thirty, and the Governor has expressed 
some doubt as to whether he ought to approve of a bill which had 
only thirty votes and he has been hearing statements from certain 
members that they did not vote as they were recorded. 

Without stopping to consider whether any evidence can be re- 
ceived by the Governor to contradict the record of the House, we 
may cite here upon the former question the following cases: The 
Constitution of West Virginia provides that no bill shall be passed 
by either branch without an affirmative vote of the majority of 
members elected thereto. The Senate was composed of twenty-two 
members, one of whom had resigned after its organization. It was 
held in Osburn v. Staley, 5 W. Va. 85, that an act which received 
eleven votes after such resignation was valid, and again in Morton 
v. Comptroller Gen., 48. C. 430, and Bond Debt Cases, 12 Id. 200, 
it.was held that ‘‘two thirds of the members of each branch of the 
general assembly ’’ means two thirds of the members present a quo- 
rum voting. 
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This latter decision is contrary to the express words of the con- 
stitution of New Jersey, but the former case may be accepted as 
authority, especially as our constitution seems to make a distinc- 
tion between the vote required for passing a bill and the vote re- 
quired toamend theconstitution. In the former case the language 
is, ‘‘ No bill or joint resolution shall pass unless there be a major- 
ity of all the members of each body personally present and agree- 
ing thereto,’’ while in the latter case the amendment must be 
agreed toby a majority of the members elected to each of the two 
houses. The West Virginia case holds that even with such lan- 
guage as this a majority of the members holding seats is sufficient; 
a fortiori when the language is a majority of all the members of 
each House. Our constitution uses still another phrase in regard 
to passing bills over the Governor’s veto. It requires a majority 
of the whole number of each house. This seems to be the same as 
a majority of all the members of each house. 


THE outcome of all the efforts at the last session of the Legisla- 
ture to amend the constitution was Mr. Parker’s substitute for the 
amendments reported by the judiciary committee. This substitute 
as printed in the Journal last month was agreed to by both Houses 
and will come before the next Legislature. It gets rid of the lay 
element of the court and has theadvantage of making little change 
in our system, but it does not avoid what the Bar regard as the 
most serious objection to our present system—the hearing of ap- 
peals by the judges of the same court as that which renders the 
decision appealed from. If we are to retain the Supreme Court 
judges in the Court of Appeals we had better retain them all, for 
if we have only three and those three happen to have sat in the 
case below the only judges left to hear the appeal will be the 
Chancellor and the Vice-Chancellor, and they are not a quorum of 
the court. 





THE BILL to provide for a constitutional convention did not come 
even to a third reading in the Senate. The bill to provide for a 
constitutional commission to report to the present Legislature in 
July passed the House, but was not brought up on third reading 
in the Senate because the Governor said he would not call an extra 
session. It was hardly to be expected that he would. It would 
have been better had the bill provided for a report to the next Leg- 
islature, but the commission was proposed to be in the nature of a 
committee of the Legislature and their work would have received 
better attention from the same Legislature than from another. 
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The work of the committee of one Legislature is generally thrown 
away if it is to be acted on by the next, and a constitutional com- 
mission would not have fared much better. No work could have 
been more thorough than that of the Commission appointed in 
1879 for this very same purpose and their report was never so much 
as alluded to by the next Legislature. The substance of it was 
embodied in the report of the committee this year for which Mr. 
Parker’s resolution was substituted. 





SPEAKING of the proposed constitutional convention we men- 
tioned last month an incident of the convention of 1843, which is 
worth preserving, but unfortunately the story was spoiled in the 
printing and Mr. Condit was made to say the reverse of what he 
really said. Mr. Silas Condit, a delegate from Essex, refused to 
sign the constitution and when he returned ‘to Newark he told the 
reason why to Mr. Asa Whitehead in the presence of Chancellor 
Runyon, who was then a student in Mr. Whitehead’s office. Mr. 
Whitehead asked Mr. Condit if he were satisfied with the Consti- 
tution, and he replied, ‘‘ No, Iam not, and I have not signed it. 
I do not like the representation of the counties in the Senate. This 
method of representation treats the counties as if they were like 
the independent states in the Federal government, while in fact 
they are nothing but territorial divisions ; and what is more, it has 
made this constitution so that it can never be amended.’’ What- 
ever may be thought of the propriety of treating counties as inde- 
pendent states and not as territorial divisions, the truth of Mr. 
Condit’s last remark is confirmed by the recent action of the Sen- . 
ate in rejecting the bill fora new convention. No thorough amend- 
ment can be made without a convention—certainly no amendment 
in the representation—and the Senate will not agree to a convention 
for fear that the representation may be changed. 





THERE was an unfortunate misunderstanding in regard to the 
employment of counsel to assist the prosecutor of Ocean county in 
the Wainright murder trial. The freeholders, with the approval of 
the judge, requested the Attorney-General to assist in the prose- 
cution. His presence was required in Trenton on account of.the 
session of the Legislature and he requested Mr. Lindabury to go - 
in his place. Mr. Lindabury undertook the case and conducted it 
with great vigor and ability. The trial lasted forty days and Mr. 
Lindabury presented to the freeholdersa bill for $2,000. The free- 
holders had to pay many other expenses of the trial and their 
treasury was almost exhausted and they had expected to receive 
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the services of the Attorney-General for nothing and therefore 
were unwilling to pay Mr. Lindabury’s bill. They insisted that 
since under the new law the counties were not obliged to pay the 
fees of the Attorney-General, but his salary was paid by the state 
and it was made his duty to prosecute cases in the counties at the 
request of the freeholders with the approval of the judge, except 
when the Legislature required his presence in Trenton, it was the 
intention that the state should pay for the services of counsel 
whom he might send to take his place in the counties. A bill was 
accordingly introduced in the Legislature to appropriate $2,000 
for the purpose of paying these fees. It was passed by the Senate 
but the judiciary committee of the House reported it adversely and 
the report was sustained. It was argued by Mr. Jenkins, 
chairman of the committee, that the counties were only 
entitled to the services of the-Attorney-General when he was not 
engaged in the service of the state and that neither the Attorney- 
General nor the counties had the right to employ other counse? 
and ask the state to pay their fees. 





THE ACT to revise and consolidate the statutes relating to chatte} 
mortgages passed both Houses. It restores the affidavit but makes 
no other substantial changes in the law, except to repeal the act 
authorizing the foreclosure of a mortgage for less than $200 in the 
circuit court’ In practice such a mortgage is foreclosed by a con- 
stable’s sale or an action of replevin. 





AN ACT was passed providing that the costs of searches may be 
taxed as costs in a suit for partition. This we believe was allowed 
by the court before, but the second section uf the same act relieves 
the court from the authority of Coles v. Coles, 2 Beas. 365, and 
permits the Chancellor to allow a counsel fee to the complainant 
even though an appearance may have been entered or an answer 
filed on behalf of one of the defendants in a suit for partition. The 
act is chapter 25. 


THE decision of the Court of Errors in Palys v. Jewett, 5 Stew. 
302, that the Receiver appointed by the Court of Chancery cannot 
be sued for damages in that court, bnt must be sued’ at law, has 
given the Court of Chancery a good deal of difficulty in dealing 
with claims against receivers. The Court of Errors treats the lia 
bility as if it were the liability of the man instead of the liability 
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of the fund in the charge of the court, but a case has lately come 
before the Chancellor in which it is plain that the fund and not 
the man is liable. In Kerr v. Little. 12 Stew. 83, the suit was 
against a receiver for the contract of his predecessor. Here the 
defendant had not made the contract and the former receiver who 
did make it was not personally liable. The only remedy was 
against the present receiver, or rather against the fund held in his 
name by the Court of Chancery. The Chancellor had some diffi- 
eulty in the face of Palys v. Jewett in maintaining jurisdiction of 
the case. Hesaid that the mere fact that the defendant had no 
remedy at law would not of itself give jurisdiction to equity, for if 
this court cannot determine the liability and assess the damages, 
whatever the hardship, it can give no relief, but that there is one 
ground on which, giving full scope to the decision in Palys v. Jew- 
ett, this bill could, in his opinion, be maintained, and that was 
that the contract was made, not by the former receiver, but by his 
subordinates, and that as between him and the trust estate the 
damages are to be paid out of the latter, so that suits for damages 
for breach of the contract as well as for torts are to be regarded as 
proceedings 7m rem against the trust estate. But what if the con- 
tract had been with the receiver himself? Would he be personally 
responsible at law? Clearly not. The remedy is still against the 
fund in the hands of the new receiver ; and if it is against the fund 
what difference does it make whether it is the same receiver or 
another one who represents the court in the charge of the fund? 
A change in the person of the receiver can be made at any time 
and as often as may be desired at the will of the court, and it should 
make no difference whatever in the rights of persons who have 
claims either in contract or in tort against the trust estate. This 
principle was decided in Blaine v. St. Louis H. & K. Ry. Co., 22 
Fed. Rep. 472, cited in the Law JourNnat for March last, (8 N. J. 
L. J. 69), but it is not easy to reconcile it with the principle of Palys 
v. Jewett. 





Tue New York Supreme Court has rendered a decision in favor 
of the constitutionality of the act to prohibit the manufacture and 
sale of oleomargarine. The case is People v. McGann, 31 Alb. L. 
J. 288. The act is entitled, ‘‘ An act to prevent deception in the 
sales of dairy products,’’ and it was contended that the act was not 
intended absolutely to prohibit the manufacture and sale, but only 
to prevent its being made and sold for butter, but the court held 
that the language will not admit of so mild an interpretation, and 
that it must be construed as an absolute prohibition. It was then 
contended that the act is beyond the power of the Legislature, but 
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the court held that it is valid on the theory that the Legislature 
has power to prohibit and suppress any traffic injurious or demor- 
alizing either to the public health or public morals and that the 
Legislature is the sole judge of this question. They cited the 
Slaughter House cases, 16 Wall. 36, and Wynehamer v. People, 
13 N. Y. 378, and Bertholf v. O’ Reily, 74 N. Y. 509. They said: 
**The presumption is that such legislative action was deemed nec- 
essary for the welfare of the public and it cannot be abrogated by 
the courts. With these necessary assumptions, the law falls easily 
within the police power of the state, which isa power vested in 
the Legislature to ordain such laws and ordinances as shall be 
deemed essential and necessary for the welfare, health and proper- 
ty of the public.”’ 

Pratt, J., dissented, admitting that the legislature had the power 
to prohibit the manufacture as a police regulation, but insisting 
that it must distinctly duclare that it makes the prohibition for 
the protection of the public health and that it cannot do it arbi- 
trarily or merely for the purpose of preventing deception. It must 
first exercise its discretion in regard to the protection of health, 
but the title of this act rebuts the presumption that it was passed 
in the exercise of that discretion. ‘‘If we are to seek for an ex- 
pression of the purpose in the act itself, it is plain that its object 
is to create and protect a monopoly in the manufacture of dairy 
butter and prevent any competition therewith.’”’ The same may 
be said of the New Jersey act, approved February 21, 1884, which 
is entitled, ‘* An act for the protection of dairymen and to prevent 
deception in sales of butter.’”” The New Jersey act of 1885, how-~ 
ever, avoids all circumlocution and is entitled ‘‘ An act to prohibit 
the manufacture of imitation butter,’’ and falls within the princi- 
ple admitted even by the dissenting opinion. 





THE CHANCELLOR’S decision in Hassell v. Van Houton, 12 Stew- 
104, has been received with some surprise by the profession. It 
was held that a counsel who had been assigned by the court to 
prosecute the claim of a poor person against an insurance company 
might make an agreement with her to retain half of the sum col- 
lected for his services, and that the court would enforce the agree- 
ment. If champerty and maintenance are not criminal in New 
Jersey they are not regarded as a meritorious consideration for a 
contract, and the business of conducting cases on contingent fees 
amounting to one half of the sum recovered is not encouraged by 
the New Jersey bar. There is a strong feeling too in regard to the 
professional duty of a counsel assigned to prosecute or defend the 
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case of a poor person which led to the notion that no such bargain 
could be made between such a counsel and his client. 

The reporter’s note cites many old English cases and tends to 
throw great doubt upon the soundness of the decision, notwith- 
standing the fact that the law of champerty and maintenance was 
held in Schomp v. Schenck, 11 Vr. 195, not to exist in New Jersey. 
- The Chief Justice in charging the jury in Hngland v. Gebhardt 
on April 15th, certainly expressed a very different opinion from 
the chancellor, and this is especially to be noticed because it was the 
Chief Justice who wrote the opinion in Schomp v. Schenck. He 
decided there that maintenance was not illegal and sustained an 
agreement between attorney and client in a will case by which the 
attorney was to retain five per cent. of the sum to be recovered. 
In his recent charge he was dealing with a suit for libel and a bar- 
gain to prosecute the case for one half of the sum recovered, and 
he said: ‘‘'n my judgment such arrangements in this class of 
cases are highly prejudicial to the public interests, and I think im- 
proper. They are not illegal ; a man can do it if he sees fit. Client 
and counsel can make that bargain; but it has been considered 
criminal and I must say that I would not disapprove of its being 
so considered now. I think it is very injurious in every way.” 

The charge on this point is given in full on another page. The 
distinction between this case and Schomp v. Schenck seems to be 
in the character of the case and the amount of the fee. 





THe Central Law Journal, which used to speak slightingly of 
the objections to contingent fees, now uses the following strong 
language on the subject: ‘‘ We agree that the lawyers as a class 
are as good as other men ; but as their calling is a profession and 
not a trade, and as it concerns the administration of justice, they 
ought to be better than other men. We believe that the lawyers 
of Missouri are, as a class, as good as those of Alabama, and we 
believe that many of them in good standing in both states have 
been, and are, in the habit of prosecuting actions of ejectment and 
damage suits upon agreements to receive an aliquot part of the 
land or money recovered as a compensation for their services. This 
makes them speculators in lawsuits, degrades them from the hon- 
orable position of counsellors and advocates into that of secret par- 
ties, and tempts them into practices which are incompatible with a 
faithful demeanor toward the courts. We may err in this con- 
clusion as to Alabama, and we do not speak of the East, with 
which we are not much acquainted ; but we have reason to believe 
that this practice is more or less prevalent throughout the entire 
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West and South. We have not yet seen or heard ofany attempt 
on the part of any bar association to rebuke or correct it.”’ 

Most lawyers admit that contingent fees are demoralizing, and 
that bargains for half the verdict are not worthy of the profession, 
but they justify them on the ground that their risk is so great if 
they get anything they must get a good deal to recompense them 
for the risk. There is not only the risk of losing the case but also 
the risk of your client making a settlement or accepting payment 
without paying you a penny. 

This is arisk the lawyers ought not to have to run. Lawyers 
are glad enough to work hard if they are sure of recovering some- 
thing if they win, but to be cheated by a poor client whom you 
are trying to help at your own risk is a little too much for human 
nature. This risk ought to be removed, and it can be done by 
giving the lawyer a lien on the cause of action for the fees and 
costs. The only lien now is upon the papers and for the costs 
alone. This, as The Albany Law Journal of April 18 suggests, 
‘*would do away with the stock pretext for the contingent fee busi- 
ness.’’ There isastatute in New York, passed in 1879, which gives 
such a lien to attorneys although not to counsel. It is an amend- 
ment to section 66 of the code and reads as follows: ‘‘The com- 
pensation of an attorney or counsellor for his services is governed 
by agreement, express or implied, which is not restrained by law. 
From the commencement of an action or the service of an answer 
containing a counterclaim, the attorney who appears for a party 
has a lien upon his client’s cause of action or counterclaim, which 
attaches to a verdict, report, decision, or judgment in his.client’s 
favor, and the proceeds thereof in whosoever hands they may 
come, and cannot be affected by any settlement between the parties 
before or after judgment.”’ 

An article on this subject may be found in 31 Alb. Law Jour. 304. 





THE question of the validity of marriage insurance policies was 
decided by the Supreme Court of Alabama in White v. Hquitable 
Nuptial Benefit Union, 20 Central Law Jour. 288. It is not en- 
couraging to young lawyers who have little hope of making enough 
to marry on from their profession. The Charter of the ‘‘ Equita- 
ble Nuptial Benefit Union,’’ declared that the object of the asso- 
ciation was ‘‘ to unite acceptable young people in such a way as to 
endow each with a sum of money, not to exceed $6,000, to be paid 
at marriage or endowment, according to the regulations adopted.”’ 
It then provides as follows. ‘*‘ No member will be entitled to any 
benefit whatever, who marries in less time than three months from 
the date of his certificate. Every member who shall have been in 
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good standing as a member for at least three months prior to his 
marriage shall be entitled to forty dollars per month upon each 
one thousand dollars named in his certificate, for each whole month 
of his membership, provided that the sum shall never exceed three 
thousand dollars, or so much thereof as shall be realized from one 
marriage assessment on all the members of this class.”’ It is held 
that this provision is void for two reasons: 1. It worked an abso- 
lute restraint of marriage for three months, which restraint, though 
partial, was not shown to be reasonable. 2. It Operated to the 
general discouragement of marriage by providing that upon mar- 
riage, after the expiration of three months, the member should be 
entitled to receive $40 on each one thousand dollars named in the 
certificate, for each whole monthof his membership, that is during 
the time he shall remain single. 





IN THE MATTER OF THE ESTATE OF MARGARET G. POTTER, DECEASED, 
[Mercer Orphans’ Court. ] 


An illegitimate feme covert, entitled to all er’s non-resident brother to administer on 
her mother’s estate, is preferred to her moth- that estate. 


Mr. George W. McPherson for Clara Rhoads. 

Mr. John H. Backes for Walter M. Hibbs. 

Stewart, P. J.: Margaret G. Potter died on Nov. 26, 1884, at 
Yardville, in this county. intestate, leaving neither a husband liv- 
ing nor lawful issue, but leaving one brother, Walter M. Hibbs, 
three sisters and the daughter of a deceased sister, and leaving also 
one Clara Rhoads, an illegitimate child, surviving. On Feb. 20, 
1885, Clara Rhoads applied for the grant of letters of administra- 
tion on the estate, and on April 3, 1885, Walter M. Hibbs, the 
brother, a non-resident, also applied. Cross-caveats were filed and 
citations issued. ‘The only question is, which of the applicants is 
entitled to the grant of the letters. 

The statute of New Jersey (Rev. p. 758, §28,) provides that if 
any person die intestate * * * administration of the goods, chat- 
tels and credits of such intestate shall be granted to the widow or 
next of kin of such intestate, or to some of them, if they or any of 
them will accept the same. Another statute (Rev. p. 397, §9,) pro- 
vides that if the persons justly entitled to adminster shall not 
claim the same within fifty days after the death of the intestate, 
the ordinary or surrogate may grant letters to any fit person or 
persons applying therefor. Another statute (Rev. p. 785, §147,) 
provides that if the mother of any illegitimate child shall die, 
without leaving a husband surviving her, and leaving. no lawful 
issue, or the issue of any, then the surplusage of her goods, chat- 
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tels and personal estate shall be paid to her illegitimate child or 
children. 

The contest lies between the brother and the illegitimate child of 
the decedent. The right to letters of administration is founded on 
the right of the applicant to the estate of the intestate, and by the 
common law the person entitled to the estate is entitled to the 
administration ; Leverett v. Dismukes, 10 Ga. 98 ; McBeth v. Hunt, 
2 Strobh. 335; Thornton v. Winston, 4 Leigh 152 ; the reason being 
that such person has a greater interest than any one else in the 
preservation of the estate. This rule has also been applied where 
no executor was appointed by the will, and the person beneficially 
interested applied for letters with the will annexed ; Jordan v. 
Ball, 44 Miss. 194, and where the bulk of the estate was devised to 
testator’s illegitimate children, and the executors having refused 
to act, they and their mother made separate applications for the 
administration ; Gorane v. Gorane, 1 Harr. & Mc H. 346. 

In Ferrie v. Public Administrator, 3 Bradf. 249, the legislature 
of New York had passed an act similar to our own, authorizing il- 
legitimate children to inherit the estate of their mother, and it was 
held that while that act was not retrospective, so as to affect rights 
of administration already vested at the time of its passage, yet the 
court in cases arising afterwards, could, in the exercise of a sound 
discretion, grant letters to such children as against the public ad- 
ministrator or others interested. See, also, Pico’s Estate, 56 Cal. 
413. 

The right of an adopted child, having no right to the estate, to 
letters of administration, was denied in McCully’s Estate, 13 Phila. 
296. 

Upon the ground that Clara Rhoads is entitled toall of the deced- 
ents estate after the payment of debts,if any, I am of opinion that she 
is also entitled to letters of administration thereon, upon her hus- 
band’s joining in her application and giving the usual security. 

A serious question exists as to the power of the Orphans’ Court 
to appoint a non-resident an administrator in any case (see Schou- 
ter’s Ex’rs. § 189), since our statute (Rev. p. 780, § 127) makes the 
removal of an administrator from the state after his appointment 
grounds, in a proper case, for removing him from his office, and it 
seems anomalous to appoint a non-resident an administrator, in 
view of this statute. But,as this decision is based on the right of Clara 
Rhoads to the letters, no opinion is intended to be expressed on 
this last question. 

It will be noticed, also, that under the statute above quoted (Rev. ’ 
p. 397, § 9), more than fifty days having elapsed since the death of 
the intestate, without any claim as to the right of administration 
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having been preferred, the court has discretionary power to grant 
letters ‘‘ to any fit person,”’ and no question has been raised as to 
the fitness of Clara Rhoads for the position. 





JAMES H, FORCE v. THOMAS CALLAHAN, ET AL. 
[Union Circuit Court. ] 


Lease—Forfeiture— When Covenant does chose in action which does not run with the 
not run with the land.—1. Subsequent toa land. 


breach a covenant will not run with the land. 3- A lessee who holds subject to a prior 

2. It is only a continuing covenant that lease cannot enforce forfeiture of a prior 
runs with the land. A covenant not toun- lease for breach of covenant not to under- 
derlet is an entire covenant and not a con- let if the breach occurred before the plain- 


tinuing covenant; a breach of it is a mere __ tiff’s lease was made. 


Ejectment. 

Tried by consent without a jury. 

Mr. Lindabury for plaintiff. 

Mr. Craig A. Marsh for defendants. 

VawN SyckeEL, J.: Condert Brothers, by lease under seal dated 
Feb. 19, 1883, rented parcel of certain premises in Plainfield to 
John Taylor for the term of three vears. The lessee covenanted 
that he would not assign the lease or underlet the whole or any 
part of the leased premises without the written consent of lessors 
under the penalty of forfeiture and damages. In January, 1884, 
Condert Brothers leased the entire premises to Force, the plaintiff, 
for five years subject to the said lease to Taylor. Before the exe- 
cation of the lease to Force, the said Taylor had, contrary to the 
lease to him, underlet a portion of the premises to the defendant 
Callahan. The plaintiff claims that he is entitled to recover pos- 
session of the premises from Callahan under the forfeiture clause 
in the lease to Taylor. The general rule is that subsequent toa 
breach a covenant wil not run with the land. The distinction is 
between covenants that are entire and such as are of a continuing 
nature. A covenant to pay rent belongs to the former ; a covenant 
to repair upon notice from time to time belongs to the latter class. 
So the covenant in this lease not to underlet belongs to the class 
of entire covenants. 

The breach of it was an entire breach and under the covenant 
the right immediately vested in Condert Brothers to enforce the 
forfeiture and to sue for damages. The breach was as entire and 
complete as it could be. Gerzebek v. Lord, 4 Vr. 240. Asachose 
in action was not at common law transferable, the grantee of a 
reversion could not support an action for covenant broken before 
the assignment to him unless the breach was committed before 
assignment and continued afterwards. The breach in this case 
under the rule adopted in 4 Vroom 243,.244 and 245 is not a con- 
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tinuing breach. A right of action once vested and attached in 
grantor for a breach in his time will not be defeated by his assign- 
ment over. Flatt on Covenants, 539, for the contract which was 
transferred by statute, 32 Henry VIII, still remains as to that 
breach though the priority of estate is gone. 

When Taylor committed breach by underletting, Condert Broth- 
ers had a right to forfeit his lease and also to recover damages. 
This right of action for damages still remains in Condert Brothers 
and the remedy for breach of that covenant is not divisible. 
Whether they can now maintain ejectment for the forfeiture it is 
not necessary to decide. Our statute, Rev. 167, pl. 79, which isa 
copy of the English statute, the cases hold not applicable to this 
controversy. Nor can Sec. 82, Rev. 167, support recovery by the 
plaintiff. As before stated the covenant after breach did not run 
with the land, and there is no language in the lease to Force which 
conveys or assigns to him the right of entry for condition broken 
prior to his lease, if that could be done under this statute. 

Forfeiture is not favored in law and the language to pass the 
right to enforce it must be clear. 

I find the defendants not guilty. 


PROVIDENT INSTITUTION FOR SAVINGS v. MAYOR AND ALDERMEN OF JERSEY CITY. 
[U. S. Supreme Court. Decided March 2, 1885. ] 


An act which makes water rents a charge _ portion of the 14th Amendment to the Con- 
upon lands in a municipality, with a lien stitution which declares that no state shall 
prior to all encumbrances, in the same man- deprive any person of property without due 
ner as taxes and assessments, gives them process of law. 


priority over mortgages on such lands made It is not necessary in this case to decide as 
after the passage of the act, whether the wae __to the effect of such act upon mortgages ex- 
ter was introduced on the lot mortgaged be- isting at the time of its enactment ; but even 
fore or after the giving of the mortgage. in that case the court is not prepared to say 


An act thus making water rates a charge _ that it would be repugnant to the Constitu- 
upon lands in a municipality priortothelien tion. 
of all encumbrances, does no violation to that 

In error to the Court of Chancery of the state of New Jersey. 

This was a bill in equity filed in the Court of Chancery of New 
Jersey by the appellant, to foreclose two mortgages given to it on 
a certain lot in Jersey City by Michzel Nugent and wife, and an- 
other person, the first being dated January 19, 1863, to secure the 
payment of $900 and interest, and the second, dated July 13, 1869, 
to secure the payment of $700 and interest. The complainants also 
claimed, under the stipulations of the mortgages, the amount of cer- 
tain premiums of insurance paid by them. By an amended bill, 
making the Mayor and Aldermen of Jersey City a defendant, the 
complainants alleged that the city claimed a lien on the mortgaged 
premises prior to that of the mortgages, for certain water rents, for 
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supplying water to the occupants of the same for the year 1871, 
and from thence to the time of filing the bill: that this claim was 
made under an act of the legislature of New Jersey, passed May 
25, 1852, authorizing the construction of water works for the city, 
and the act revising the city charter, passed in March, 1871. The 
bill denied the validity of this claim, and averred that those por- 
tions of the said acts which purported to give such a priority had 
the effect to deprive the complainant of its property in the mort- 
gaged premises without due process of law, and were in violation 
of the Constitution of the United States as well as that of New Jer- 
sey ; and the complainant prayed for a foreclosure and sale of the 
lot in question as against all the defendants. 

‘Lhere was annexed to the bill and referred to therein a copy of 
the ‘‘ Tariff of Rates and Regulations for the Use of Passaic Wa- 
ter; also Rules regulating the plumbing of houses and the tapping 
of Sewers ;’’ being the regulations adopted by the Board of Public 
Works of Jersey City under the statutes referred to in the bill. 
The water rates specified in this tariff (except for measured water) 
were graduated in a table according to the width and number of 
stories of the houses, and were made payable annually in advance 
on the Ist of May in each year, with a penalty of three per cent. if 
not paid by the ist of July, and interest at the rate of seven per 
cent. from the 20th of December. The regulations extend to many 
details, making provision for extra charges to certain kinds of es- 
tablishments, providing penalties for misuse of the water, etc., etc. 

The city authorities answered the bill, admitting that they had 
assessed upon the mortgaged premises the water rents set forth in 
the bill, and alleged that they were impused in pursuance of an act 
of the legislature of New Jersey, entitled *‘ An act to authorize 
the construction of works for the supplying of Jersey City and 
places adjacent with pure and wholesome water,” approved March 
25, 1852, and an act entitled ‘‘ An act to reorganize the local gov. 
ernment of Jersey City,’’ passed March 31, 1871, and the supple- 
ments thereto; and insisted that said water rents were a lien prior 
to the mortgages, and prayed that it might be so adjudged. 

The other defendants made no defense. 

The complainant and the city authorities entered into a stipula- 
tion to the effect that the allegations of fact in the bill were to be 
taken as true; that, in the assessment of the water rents, interest 
and penalties, all the requirements of the act ‘‘ to reorganize the lo 
cal government of Jersey City,’’ passed March 31, 1871, and the 
supplements thereto, had been complied with, and that the only 
question so be determined by the court was, whether upon the facts 
stated in the bill, the water rents and interest and penalties men- 
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tioned therein, or any of them, were liens upon the property in 
question prior to the lien of the complainant’s mortgages. 

The chancellor decided that the giving of a priority of lien to 
the water rents over the mortgages, pursuant to the statutes, did 
not deprive the complainant of its property without due process of 
law, and did not otherwise conflict with the Constitution of the 
United States, or with that of New Jersey ; and he decreed that, 
for the purpose of raising the money due on the mortgages, the 
mortgaged premises must be sold subject to such lien, and that the 
bill.must be dismissed as against the city. This decree, being ap- 
pealed from, was affirmed by the New Jersey Court of Errors and 
Appeals, and the record was remanded tothe Court of Chancery. 
The case is brought here by writ of error, and the errors assigned 
resolve themselves into the single error of sustaining the priority of 
the lien of the water rents over that of the complainant’s mortgages. 

Mr. Charles H. Hartshorne for appellant. 

Mr. William Brinkerhoff for defendants in error. 

Mr. Justice BRADLEY delivered the opinion of the court. He 
recited the facts as above stated and continued : 

The ground on which the decision below was placed was, that 
the laws having made the water rents a charge on the land, witha 
lien prior to all other encumbrances, in the same manner as taxes and 
assessments, the complainant took its mortgages subject to this 
condition, whether the water was introduced on to the lot mort- 
gaged before or after the giving of the mortgage; and hence the 
complainant had no ground of complaint that its property was 
taken without due process of law. 

We do not well see how this position can be successfully contro- 
verted. The origin of the city’s right to priority of lien goes back 
to the year 1852, when che legislature passed the act ‘‘ to authorize 
the construction of works for supplying Jersey City and placesad- 
jacent with pure and wholesome water.’’ Thatact laid the founda- 
tion of a scheme for leading water from the Passaic River to Jer- 
sey City, a distance of seven or eight miles, across the channel of 
the Hackensack River, and over the ridges of Lodi and Bergen. 
Power was given to a board of commissioners appointed for that 
purpose, to take the necessary lands by right of eminent domain, 
to borrow money on the credit of the city, to lay pipes through the 
streets, and to make all necessary and proper regulations for the 
distribution and use of the water, and ‘‘from time to time to fix 
the price for the use thereof and the times of payment;’’ and by 
section 14 of the act, it was declared ‘‘ that the owner and occupier 
of any house, tenement or lot, shall be liable for the payment of 
the price or rent fixed by the commissioners for the use of the- wa- 
ter by such occupier, and such price or rent so fixed shall be a lien 
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upon said house, tenement or lot, in the same way and manner as 
other taxes assessed on real estate in Jersey City are liens, and 
shall be collected in like manner.’’ This law has been substantial- 
ly continued to the present time. Ona revision of the city charter 
in 1871, the Board of Water Commissioners was replaced by a 
Board of Public Works, invested with the same powers and duties ; 
and by section 81 of the revised charter, after providing for the 
fixing of the water rents as in the act of 1852, it was, amongst oth- 
er things, further enacted as follows : 

‘* And the said board shall from time to time determine and give 
public notice of the times and places at which the said water rents 
shall be dueand payable, and the penalties to be charged for de- 
laying the payments beyond the times so fixed ; and the said water 
rents shall, until paid, be liens upon the property charged there- 
with ; and the said board may, at any time after the twentieth day 
of December, in each year, deliver to the Board of Finance and 
Taxation of Jersey City, an account certified under the hand of the 
president, of all such water rents and penalties for delinquency as 
are then due and remain unpaid ; and the said Board of Finance 
and Taxation shall, upon receiving said certified account, cause 
said lands to be sold for the payment of said water rents and pen- 
alties, and the interest thereon, from said twentieth day of Decem- 


ber, at the rate of twelve per centum per annum, and also costs,. 


charges and expenses of advertising and sale in the same manner 
as said Board of Finence and Taxation may be authorized by law 
to sell lands in said city for the payment of taxes thereon, and said 
proceedings and the effect thereof, shall be the same in all things 
as if the said lands were sold for taxes.”’ 

By section 151 of the same charter it was enacted (substantially 
as the law had been since the year 1839) ‘‘ that all taxes and assess- 
ments which shall hereafter be assessed or made upon any lands, 
tenements or real estate situate in said city, shall be and remain a 
lien thereon from the time of the confirmation thereof until paid, not- 
withstanding any devise, descent, alienation, mortgage or other en- 
cumbrance thereof; and that if the full amount of any such tax 
or assessment shall not be paid and satisfied within the time limi- 
ted and appointed for the payment thereof, it shall and may be 
lawful for the Board of Finance and taxation to cause such lands, 
tenements or real estate to be sold at public auction, for the short- 
est term for which any person will agree to take the same and pay 
such tax or assessment, or the balance thereof remaining unpaid, 
with the interest thereon, and all costs, charges and expenses.” 
And it was provided: ‘‘That all the moneys paid for the redemp- 
tion of said lands, tenements or real estate as aforesaid, together 
with such taxes and assessments as shall be paid by a mortgagee 
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or other creditor, under a judgment, attachment or mechanic's lien, 
shall be a lien on said lands, tenements or real estate for the amount 
so paid, with interest at the rate of seven per centum per annum ; 
and such lien shall have precedence of all other liens on said lands, 
tenements or real estate ; and on foreclosure of any mortgage by 
such mortgagee redeeming, shall be directed to be made out of 
said lands, and on sale of said lands under any such judgment, at- 
tachment or mechanic’s lien, shall be paid out of the proceeds of 
sale.”’ 

These extracts are sufficient to show the general character of the 
system by which the water rates are imposed and enforced in Jer- 
sey City. Much discussion has taken place in the state courts as 
to the precise nature of these water rents: whether they are a tax, 
or an assessment for the benefits, or a stipulated compensation rest- 
ing on implied contract. If regarded as taxes, they have been sup- 
posed to conflict with a clause in the State Constitution, adopted 
in 1875, declaring that ‘‘ property shall be assessed for taxes under 
general laws, and by uniform rules, according to its true value.”’ 
If regarded as special assessments for benefits arising from a pub- 
lic improvement, they have been held as open to the objection of 
not being laid on correct principles—being distributed according to 
the dimensions and measurements of the several lots and buildings, 
and not according to the benefits received. These objections were 
held to be conclusive in the case of water rents imposed on unoc- 
cupied lots, and lots not supplied with water; both the act 
of 1852, and the revised charter of 1871, having provided for the 
imposition of water rents on property of that kind, sityated on 
streets in which water pipes were laid. The Supreme Court of the 
state has decided that under the State Constitution this imposition 
cannot be sustained ; because, for the reasons just stated, it is 
neither valid us a tax, nor asa special assessment for benefits. State 
v. Jersey City, 14 Vroom, 135. But the rents imposed for water 
actually used, as in the case now under consideration, have been 
held valid on the ground of an implied contract to pay them. The 
terms being public and well known, persons applying fur a supply 
of water are supposed to assent to them. Vreeland v. O'Neil, 36 
N. J. Eq. (9 Stewart), 399; S. C. on Appeal, 37 N. J. Eq. (10 Stew- 
art), 574. 

‘ As the case comes before us, it is not necessary to enter into the 
discussions that have occupied the state courts. Weare to assume 
that the rents, penalties and interest claimed by the city have been 
imposed and incurred in conformity with the Jaws and Constitu- 
tion of the State ; and that, by virtue of said laws and Constitu- 
tion, they are a lien on the property mortgaged to the complain- 
ant prior to that of its mortgages, and, this being so, we are only 
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concerned to inquire whether those laws thus interpreted are, or 
are not, repugnant to the Constitution of the United States. The 
only clause of the Constitution supposed to be violated is that por- 
tion of the 14th Amendment, which declares that no state shall de- 
prive any person of life, liberty, or property without due process 
of law. It is contended that the mortgages created in 1863 and 
1869, there being then no valid water rents due on the lot mort- 
gaged, invested the complainant with the first lien thereon, and 
that that lien is property ; and that the statutes of 1852 and 1871, 
by giving a superior lien to water rents afterwards accrued, deprive 
it of said property without due process of law. 

What may be the effect of those statutes, in this regard, upon 
mortgages which were created prior to the statute of 1852, it is un- 
necessary at present to inquire. The mortgages of the complain- 
ant were not created prior to that statute, but long subsequent 
thereto. When the complainant took its mortgages, it knew what 
the law was ; it knew that, by the law, if the mortgaged lot should 
be supplied with Passaic water by the city authorities, the rent of 
that water, as regulated and exacted by them, would be a first lien 
on the lot. It chose to take its mortgages subject to this law ; 
and it is idle to contend that a postponement of its lien to that of 
the water refits, whether after accruing or not, isa deprivation of 
its property without due process of law. Its own voluntary act, 
its own consent, is an element in the transaction. The cases refer- 
red to by counsel to the contrary, holding void a consent exacted 
contrary to the Constitution, have no bearing upon the present 
cases. 

It may, however, be contended (though it is not by the counsel 
in this case), that the revised charter of 1871 introduced new impo- 
sitions, additional to the mere water rent, such as authorizing a 
penalty to be imposed by the Board of Public Works, if payment 
of the water rents were not made by a certain time, and a heavy 
rate of interest on rents continuing in arrear. But we look upon 
these provisions as merely intended to enforce prompt payment, 
and as incidental regulations appropriate to the subject’ The law 
which authorized these coercive measures gave to mortgagees and 
judgment creditors the right to pay the rents and to have the bene- 
fit of the lien thereof ; so that it was in their own power to protect 
themselves from any such penalties and accumulations of interest. 
They are analogous to the costs incurred in the foreclosure of the 
first mortgage which had the same priority as the mortgage itself 
over subsequent encumbrances. 

In what we have now said in relation to the anterior existence of 
the law of 1852 as a ground on which this case may be resolved, we 
do not mean to be understood as holding that the law would not 
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also be valid as against mortgages created prior to its passage. 
Even if the water rents in question cannot be regarded as taxes, nor 
as special assessments for benefits arising from a public improve- 
ment, it is still by no means clear that the giving to them a priori- 
ty of a lien over all other encumbrances upon the property 
served with the water would be repugnant to the Constitution of 
the United States. The law which gives to the last maritime liens 
priority over earlier liens in point of time, is based on principles of 
acknowledged justice. That which is given for the preservation or 
betterment of the common pledge is in natural equity fairly entitled 
to the first rank in the tableau of claims. Mechanics’ lien laws stand 
on the same basis of natural justice. We are not prepared to say 
that a legislative act giving preference to such liens even over those 
already created by mortgage, judgment or attachment, would be 
repugnant to the Constitution of the United States. Nor are we 
prepared to say that an act giving preference to municipal water 
rents over such liens would be obnoxious to that charge. The 
providing a sufficient water supply for the inhabitants of a great 
and growing city, is one of the highest functions of municipal gov- 
ernment, and tends greatly to enhance the value of all real estate 
in its limits; and the charges for the use of the water may well be 
entitled to take high rank among outstanding claims against the 
property so benefitted. It may be difficult to show any substantial 
distinction in this regard between such a charge and that of a tax 
strictly so called. But as the present case does not call for an opin- 
ion on this point, it is properly reserved for consideration when it 
necessarily arises. 

The decree of the Court of Errors and Appeals of New Jersey i is 
affirmed. 


JACOB W. GEBHARDT v, ISAAC W. ENGLAND. 
[N. J. Supreme Court. Tried April 13, 14 and 15 at the Hunterdon Circuit.] 
Libel—Damages—Right to Begin and Reply—Contingent Fees. 


This was an action for damages for a libel published in the New 
York Sun. The Sun is published by a corporation. The defend- 
ant’s name appeared as publisher in editions subsequent to the 
alleged libel. The Chief Justice ruled that this was not prima 
Jacie evidence to connect the defendant with the publication. The 
plaintiff's counsel was then obliged to take the stand to testify 
that the defendant had admitted to him that he was the publisher 
of the Sun, and on cross-examination the counsel said that he had 
taken the case upon a contingent fee of one half the amount re- 
covered, the plaintiff to pay the disbursements. 

The alleged libel occurred in the report of proceedings before a 
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justice of the peace, on which the plaintiff had been committed for 
seduction and an attempt at abortion, and the libel complained of 
was the further remark that the justice had said there were graver 
charges against the defendant on which he might be sent to state’s 
prison, viz: a charge of bigamy. No attempt was made to prove 
this last charge, but it was proved that it was nearly a repetition 
of what the justice had said and that it was obtained in the regular 
course of business by a reporter who had gone to the justice’s 
court to obtain a report of the case. The defendant had no per- 
sonal knowledge of the publication. 

When the evidence was all in and the plaintiff's counsel inti- 
mated that he did not desire to open the case but only reply to the 
defendant's summing up, the Chief Justice ruled that if the plain- 
tiff desired to reply he must also open his case, so that the defend- 
ant might have an opportunity of answering him, and that if the 
defendant did not choose to answer the opening the plaintiff would 
have no right to reply. He allowed counsel forty minutes on each 
side. The plaintiffs counsel opened and the defendant's then sub- 
mitted the case, so that the plaintiff was cut off from further argu- 
ment. ; 

The Chief Justive, charging the jury, said that unless the de- 
fendant was in some way connected with the issuing or publishing 
of the paper he was not liable, but that if he had anything to do 
with it, although he was not the principal publisher, he was re- 
sponsible. ‘‘And under these circumstances it would not matter 
whether he knew that the article was in that paper or not, because 
all parties who participated in any way either in the publication or 
issuing of a libelous article—all persons who are engaged in any 
way are technically guilty. In the eye of the law they must re- 
spond to a certain extent. Even the man who sets up the type is 
liable. I charge you that the article is libellous. If he is respon- 
sible you must find some damages, but, gentlemen, you can find 
sixpence if you see fit, and the circumstances call for it, and the 
fact that the article was only a repetition is no defense.”’ 

On the question of damages, he said that no special damage was 
alleged, and no malice or ill will was proved. ‘‘ The case is abso- 
lutely destitute of anything from which any reasonable person 
would infer actual ill will,’’ and, after commenting on the fact that 
the article in question contained other charges which the paper had 
aright to publish, the Chief Justice said: ‘‘ They had a right to 
say that this man had been arrested for seduction, and that the 
Governor of New Jersey had demanded him for justice. They had 
aright to publish that. He can recover no damage for that. Now, 
how much did he suffer by the publication of the additional state- 
ment, which, if true, would prove him to be guilty of the crime of 
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bigamy? That is the question in this case. What damages will 
you givehim? You havea right, as I said before, to give him six 
cents damages.”’ 

On the subject of contingent fees the Chief Justice said : 

‘** Before closing this case, gentlemen. I feel it my duty to say 
something to you about this arrangement as made between client 
and counsel in cases of this kind. I doit because I fee] called up- 
on to doit. I consider it my duty. In my judgment such ar- 
rangements in this class of cases are highly prejudicial] to the pub- 
lic interests, and I think improper. They are not illegal. A man 
can doit if he sees fit. Client and counsel can make that bargain ; 
but it has been considered criminal, and I must say that I would 
not disapprove of its being so considered now. I think it is very 
injurious in every way. How can it be justified? It is suggested 
that the poor man would not have his privileges. Gentlemen, I 
would be sorry to think so. I think there are enough gentlemen 
of the bar, who when they find a poor man who has been injured 
would be willing to say—if he could not afford to retain them—lI 
will take your case for nothing, or I will take it and if I win you 
can recompense me. But, gentlemen, a bargain for one half, is 
that the way to help a poor man? If a poor man isinjured to the 
extent of $10,000, then he is entitled to $10,000, and does a lawyer 
help him by taking one-half of the damages? Would it not be 
enough to say, you are a poor man and I will help you and charge 
you nothing at all, or will expect no compensation unless I win ? 
But to say I will take your case for one-half. When you find a 
man who says I willgive you one-half of what I recover, what is 
the inference? Is it not that the client has not confidence in his 
case and that it is a mere speculation? And when a man isinjured 
in this state does he not believe that he can recover damages? 
Whiy give one-half of this to anybody? All I have to say gentle- 
men, is that whenever a bargain of this kind exists, there is a sus- 
picion in my mind upon the justice of the case. 

‘‘T close by saying that these suits for libel, while they are 
necessary and proper, yet such a class of cases are liable to 
abuse and they thus burden the courts and oppress individuals. 
As I said before, gentlemen, it ts for the jury to judge of these 
matters even where a technical right of action exists. It is for 
them to say by their verdict what shall be done with this case. If 
you find that the defendant is connected with the case in the way 
I have indicated, then you will say what damages the plaintiff 
should recover.” | 

The case was given to the jury at one o’clock in the afternoon, 
and they returned the next morning at half-past nine with a ver- 
dict for the plaintiff of three hundred dollars and twenty-five cents. 
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TAYLOR v. THE PENNSYLVANIA R. R. CO. 


[First District Court of Newark, N. J.] 


Common Carrier—Limitation of liability 
by special contract.—It is now the setiled 
law of this country and of England that 
common carriers may limit their common 
law liability by contract, provided it is a just 
and reasonable one. . 

In December, 1881, J. T., of Trenton, 
entered into a special contract with a rail- 
road company for the transportation of his 
goods. This provided that in consideration 
of reduced rates the company was not to be 


goods transported for him whether the loss 
occurred during transportation or by delay 
after transportation and while they were in 
the possession of the company. In October, 
1882, W. bought goods of T. and they were 
shipped to W. by T. under the above con- 
tract and they were delayed nine hours on 
the road by an accident and. were spoiled. 
Held, That the transportation was subject to 
the contract and that W. could not recover 
for the loss. 









held liable for loss, damage or injury to any 


In December, 1881, John Taylor, of Trenton, entered into a spec- 
ial contract with the Pennsylvania Railroad Co. for the transpor- 
tation of his goods. This contract provided, that in consideration 
of a reduced tariff, the company was not to be held liable for loss, 
damage or injury to any articles transported for him whether the 
loss was vecasioned during transportation or by delay after trans- 
portation and while they were in possession of the company. In 
October, 1882, Wagner Bro’s, of this city, bought of Taylor four 
barrels of hogs heads. They were shipped to Wagner Bro’s by 
Taylor under the above contract October 30th, 1882, and reached 
Newark at 9:30 o’clock on the night of October 31st, having been 
delayed nine hours on the road by an accident. On November Ist, 
when the goods were at the station, Wagner Bro’s called for them 
but refused to receive the goods as they were spoiled. They were 
sold by the Railroad Company and the proceeds, after deducting 
expenses, were placed to the credit of Wagner Bro’s. Wagner 
Bro’s then sued the company in the First District Court and got 
judgment and -the case was appealed. 

Mr. William H. Bradley for R. R. Co. 

Mr. Abner Kalisch for plaintiff. 

McCarter, P. J., (orally): The question in this case is whether 
on these facts the plaintiff ought to recover. The case turns upon 
the contract and the finding of negligence. The contract, a copy of 
which is attached to the state of the case, provides that in consid- 
eration of the reduced tariff, the company shall not ‘‘ be liable for 
any loss, damage or injury to said articles, whether occasioned by 
being transported or by delay after their transportation.’’ There 
is no provision in the contract releasing the company from loss or 
damage caused by their own negligence, or the negligence of their 
servant. 

As to the law in the case, I will not discuss it, but merely sum- 
marize what I understand to be the rule. That common carriers 
may limit their common law liability by contract, provided it is a 
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just and reasonable one, is settled. Angell on Carriers, sec. 2, 125; 
N. J. Steam Navigation Co. v. Merchants Bank of Boston, 6 
Howard 344; Railroad Co. v. Lockwood, 17 Wallace 357. 

The same doctrine was also held in this state, in the case of Kin- 
ney v. Central Railroad Co., 3 Vroom 407, 5 Vroom 513, and Ash- 
more v. Penna. Towing Co., 4 Dutcher 180. 

So the English courts have held, in- contracts similar to 
this, that is where the shipper agreed in consideration of a reduc- 
tion in ratés he would release the carrier from his common law lia- 
bility, that is, provided the contract was just and reasonable. 
Brown v. Merchants, Sheffield and Lincolnshire Railroad Co., L. 
R., 9th O. B. Div. 230. 

This case although reversed in the English Court of Appeals, was 
re-affirmed in the House of Lords. See L. R. & H. L. Co’s, 708; 
Simon v. Great Western Railroad Company, 18 C. B. 105. And 
the doctrine of this cause is now the settled law of England. 

But in order to relieve a common carrier from the consequence of 
his own negligence or that of his servants, the cases hold that the 
contract must be clear and specific in its terms, and plainly cover- 
ing sucha case. Smith v. N. Y. C. R. R. Co., 29 Barb. 132; N. 
J. Steamboat Navigation Co., 6 Howard 344. 

If that point were in this case, that is whether the contract cov- 
ered and protected the defendants from the negligence of their own 
servants, I would hold that it was not sufficiently clear in its terms 
to do so, and so the case could be decided without passing upon 
the much disputed legal point, 7. e. whether acommon carrier can 
contract against its own negligence. But that point is not.in this 
case, nor is it necessary to discuss it in order to decide this case. 

On the interesting question as to whether a common carrier may 
limit his liability by contract, either against his own or his servants’ 
negligence, see the opinion of Mr. Justice Bradley in the case of 
Lockwood v. Railroad Co., 17 Wallace 357, where all the law and 
learning on this subject will be found. Ashford v. Transportation 
Company, 4th Dutcher 180. 

That a common carrier may stipulate for exemptions, just and 
reasonable in the eyes of the law, is undisputed. See above au- 
thority. 

That the exemptions in this case are not just and reasonable, was. 
not even suggested by the counsel for the appellee ; I believe they 
are such as the court will enforce. The case then turns upon the 
negligence of the common carrier. 

I have read the case carefully to discover negligence, but I have 
been unable to find it. It is true that the nearest approach to any 
thing like it is in the receipt which contains the words ‘‘ good or- 
der,”’ meaning that at the time the goods were received they were 


























ABSTRACTS OF CHANCERY DECISIONS. 15! 


in good order; but as the company is not authorized to open the 
packages this has been held to mean apparent good order. Law- 
son on Common Carriers, page 348, see note 136. 

As a matter of faet there is nothing in the State of the case to 
show that these goods were not spoiled when shipped. Nor is 
there anything in the state of the case to show that these goods 
depreciated in value while they were in the defendants’ possession. 
It therefore follows that this case is covered by the contract. The 
state of the case fails to show that this loss occurred by reason of 
the defendants’ or theiragents’ negligence ; and inasmuch as it was 
such a loss as the defendants had a right to relieve themselves 
from by contract with the plaintiff, it follows that unless the plain- 
tiff takes his case outside of the contract, he cannot recover. 

This court is held strictly: to the record. The record fails to 
show that the defendants were guilty ‘of negligence. The result is 
that the judgment below must be reversed. 


—-— -—-— eee -—--—— 


COURT OF CHANCERY OF NEW JERSEY, 


(February Term, 1885.) 





BENJAMIN F. PARKER v. DAVID A. HAYES’ ADMINISTRATOR. 


Van Feet, V. C., wrote the opinion of. the court and filed with 
it the following abstract of his decision : 

1. A false representation to be the proper subject of judicial ac- 
tion or cognizance, must be the cause of legal wrong or injury, and 
such cannot be the effect of a false representation make to a person 
who knows it to be false. 

2. That if an infant being entitled to a sum of money on attain- 
ing twenty-one years of age, induces his trustee to pay it to himin 
advance of that time, by fraudulently representing himself to be 
glider than he is in fact, he will, in equity, be bound by the payment 
but only to the extent of the payment actually made. If the trus- 
tee induces the infant to release the whole on paying only a part of 
what is due him, the release will only be held good to the extent of 
the payment made. 

3. On the question of fraud on the part of infants the Vice Chan- 
cellor cited : 1 Chitty on Con., 11 Am. Ed., 195; Evroy v. Nicholas, 
2 Eq. Cas. Abr. 488; Clarke v. Cobley, 2 Coxe, 173; Ex Parte 
Unity Bank, 3 D. G. & J. 63; Cory v. Gertchen, 2 Madd. 362; 
Overton v. Baumster, 3 Hare 502. 

Mr. Stephen B. Ransom for complainant. 
Mr. Cortlandt Parker for defendant. 
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EXECUTOR OF FARMER, DEC’D v. FARMER. 


Van Feet, V. C., Held: 1. That the legislation of this state, en- 
larging the capacity of a married woman to acquire and dispose 
of property, does not give her capacity to make a legal contract 
with her hysband. 

2. A wife may bestow her property by gift on her husband, or 
she may makea contract with him which will be upheld in equity, 
but the courts always examine such transactions with an anxious 
watchfulness and dread of undue influence. 

3. Where a contract is made by parties holding confidential 
relations, so that it is probable that they did not deal on terms 
of equality, but that unfair advantage might have been taken by 
the stronger party of the weaker, there the burden, if the con- 
tract is assailed, rests on the stronger party to show that no ad- 
vantage was taken, otherwise fraud will be presumed. 

Mr. Frank B. Colton and Mr. John W. Taylor for complain- 
ant. 

Mr. William B. Guild for defendant. 





MISCELLANY. 


THE POWER OF THE LEGISLATURE TO CALL A CONSTI- 
TUTIONAL CONVENTION. 

In view of the recent attempt in this state to provide for a con- 
vention to revise the constitution, it may be interesting to review 
the discussion which has taken place in Rhode Island within the 
last eighteen months in regard to the power of the Legislature to 
call a convention for that purpose. 

In Rhode Island as wellas in New Jersey the representation in the 
Senate is entirely out of proportion to the population. In Rhode 
Island the representation in the Senate is by towns instead of by 
population and no persons but natives of the United States are 
admitted to the right of suffrage. There isa deep and wide spread 
feeling that both of these provisions are unjust and injurious and 
that a new constitution ought to be made. It was proposed for 
that purpose that the Legislature, there called the General Assem- 
bly, should pass a bill providing for the calling of a convention. 
The Senate thereupon, acting under a provision of the constitution 
that the General Assembly may require the opinion of the Supreme 
Court upon any question of law, submitted to the Supreme Court 
the question whether it was competent for the Legislature to sub- 
mit to the qualified electors the question whether said electors will 
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call a convention to frame a new constitution and whether the new 
constitution framed by said convention and approved by the elec- 
tors would be binding upon all the people, and the court gave its 
opinion that the constitution could not be amended in that way, 
but that the only way of amending it was that pointed out in the 
constitution itself, namely, by amendments being agreed to by two 
successive Legislatures and then adopted by the electors. The 
court said that in their opinion the expression of this method of 
amendment was the exclusion of every other; that it seemed to 
them inconceivable that the framers of the constitution would have 
elaborated so guarded a mode of amendment, unless they had in- 
tended to have it exclusive and controlling, and that it was no 
answer to say that it was not an amendment but a new constitu- 
tion that was proposed, because no new constitution that could be 
framed within the limits of the required republican form of gov 
ernment could be anything more than amendments to the present 
constitution. The court said in conclusion: ‘‘It has been con- 
tended that there is a great unwritten common law of the states 
which existed before the constitution, and which the constitution 
is powerless to modify or abolish, under which the people have the 
right whenever invited by the General Assembly, and as some 
maintain without any invitation, to alter and amend their consti- 
tution. If there be any such law, for there is no record of it or of 
any legislation or custom in this state recognizing it, then it is in 
our opinion, rather a law—if law it can be called—of revolutionary 
than of constitutional change.’’ This opinion was concurred in by 
all the judges. 

Such an opinion of this court, limiting the power of the Legisla- 
ture in advance, naturally excited an animated discussion, and the 
first question was as to the force of such an opinion given by the 
court, not in the decision of a case, but in the way of advice to the 
Legislature. Some contended that it had the force of law, and 
others that it was only advice which the Legislature might act upon 
or not asit saw fit. It seems clear that the Legislature cannot be lim- 
ited in its legislative action by any opinion it may obtain from the 
court for its information upon questions of law, and that the opin- 
ion of the court in such a case is of the same nature as the opinion 
of the Atturpey General in New Jersey. Many pamphlets, ad- 
dresses and newspaper articles have been written in answer to the 
opinion. They all insist that the opinion has not the force of law 
and they proceed to answer the arguments of the judges. Mr. 
Charles E. Gorham, of Providence, delivered two addresses and 
published a pamphlet, in all of which the subject was thoroughly 
discussed with citations of examples and authorities. The address- 
es were published, one in the Providence Hvening Telegram of Oc- 

















154 THE NEW JERSEY LAW JOURNAL. 





tober 3, 1883, and the other in the Providence Sunday Telegram 
of March 2, 1884. The pamphlet was printed by Alfred Mudge & 
Son, Boston, 1885. A very strong article in answer to the opinion 
was written by Judge Charles Bradley, late judge of the Rhode 
Island Supreme Court and now Law Lecturer in the University of 
Boston. 

Mr. Gorham in his address of October 2, 1883, maintained the 
following propositions: 

1. That in the absence of any provision for a mode of amendment, 
or for the formation of a new constitution in the existing constitu- 
tion of a state, the Legislature has, in its general legislative powers, 
the authority to enact measures by which the wishes of the people 
may be authentically ascertained upon questions of amendment or 
upon drafting a new constitution. 

2. That a provision in a constitution for a mode of amendment is 
not a prohibition of the exercise of the general legislative power to 
enact a law by which the voice of the people can be ascertained and 
authenticated upon their desire to frame and adopt a new constitu- 
tion of government. 

3. That the amendment of an existing constitution and the for- 
mation of a new constitution are distinct and different acts of sov- 
ereign power. The first being one which is properly restrained, be- 
ing a power which is frequently a delegated one, while the other 
is never limited ; it is always exercised by the people themselves, 
only restrained by measures necessary for the correct ascertain- 
ment of their will. 

Referring to other states for precedents Mr. Gorham said : 

‘*In no state has the constitutionality of these conventions been 
questioned until now in Rhode Island, and probably also in Massa- 
chusetts. 

‘*There have been and are now some constitutions which have 
no provision for their amendment except by the calling of 
a convention, viz.: Arkansas, 1874; Florida, 1865; Georgia, 
1877, 1865; Illinois, 1818; Indiana, 1816; Kansas, 1857; Ken- 
tucky, 1792, 1799, 1850; Louisiana, 1812; Maryland, 1851; Mis- 
sissippi, 1817 ; Nebraska, 1867; New Hampshire, 1792; Tennes- 
see, 1796; Massachusetts, 1780. 

‘*In the following there are provisions for amendments and also 
the calling of conventions, viz.: Alabama, 1865, 1867, 1875 ; Cali- 
fornia, 1840; Colorado, 1876 ; Delaware, 1792 and 1831; Florida, 
1838 and 1868 ; Georgia, 1868 ; Illinois, 1848 and 1870 ; Iowa, 1846 
and 1857; Kansas, 1855, 1858 and 1859 ; Maine, 1876; Maryland, 
1864 and 1867 ; Michigan, 1835 and 1850; Minnesota, 1857; Mis- 
souri, 1865 and 1875; Nebraska, 1864; New York, 1846; North 
Carolina, 1835, 1868 and 1876 ; Ohio, 1851 ; South Carolina, 1790, 
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1865 and 1865 ; Tennessee, 1874; Virginia, 1870; West Virginia, 
1863 and 1872; Vermont, 1888 ; Wisconsin, 1848. 

‘In these constitutions amendments are guarded by cautionary 
and dilatory steps, while in regard to conventions the Legisla- 
tures act at once bya majority vote, and upon the people’s approv- 
al the convention assembles. 

‘**In Massachusetts, in 1833, the justices of the Supreme Court of 
that state seem to have expressed their opinion that under the 
Constitution of Massachusetts, which is like that of Rhode Island, 
a constitutional convention could not lawfully be assembled. 

‘*This evidently insufficiently considered opinion was never ac- 
cepted as sound by the most eminent of Massachusetts lawyers, and 
was repudiated by Mr. Morton, one of the judges, who gave the opin- 
ion, as well as by a large majority of the people of that State. In 
1852 an act was passed by the Legislature of that state providing 
for a popular vote on the question of calling a convention, and it 
was approved by over six thousand majority. The convention met 
in 1853, and among its members were the most eminent lawyers 
and jurists of Massachusetts. 

‘* It is remarkable that during the whole proceedings of that con- 
vention, not a single member asserted that it was an illegal body. 
Early, however, in its existence, a question arose upon filling a va- 
cancy in the delegation of the town of Berlin. The question gave 
rise to a discussion upon the constitutionality of its existence, and 
also of its power, in which all of its prominent members participa 
ted. 

‘“‘In this debate not a single mention was made to the judges’ opin- 
ion, given.in 1833, although reference was made to ‘an insinuation 
of highly respectable gentlemen,’ that the convention was illegal.”’ 

Mr. Gorham then quoted the opinions of Mr. Choate, Judge Joel 
Parker, Mr. Hallett, and Mr. Train, in that convention. He then 
cited the New York convention and said : 

‘In New York, in 1820, a bill was passed calling a Constitu- 
tional Convention. This bill was submitted to the Council of Re- 
vision, and the report was drawn by Chancellor Kent, and con- 
curred in by Gov. Clinton and Chief Justice Spencer. In their re- 
port they declare the right of the people to alter and revise their 
constitution to be indefeasable ; that it is a matter of ordinary leg- 
islative power to pass an act to ascertain the wishes of the people 
on the calling of a convention. They say: ‘The declared sense 
of the American people throughout the United States on this very 
point cannot but be received with great respect and reverence ; and 
it appears to be the almost universal will, expressed in their con- 
stitutional charters, that conventions to alter the constitutions 
shall not be called at the instance of the Legislature without the 
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previous sanction of the people by whom those constitutions were 
ordained.’ 

‘*This convention, however, which was called by the Legisla- 
ture, framed the constitution of New York of 1821. The previous 
constitution had no provision for its amendment whatever. Such 
provision, however, was made in the new constitution. Under this 
new constitution, in 1845, an act was passed providing for the call- 
ing of a Constitutional Convention, and ascertaining the voice of 
the people in regard to it. The Judges of the Supreme Court had 
submitted to them the question of the power of the Legislature, 
and gave an opinion in 1846, in which they assumed as law that, 
notwithstanding a provision for amendment in the constitution, 
the Legislature could provide for a convention upon ascertaining 
the wishes of the people, and that the way provided was not ex- 
clusive. 

‘*Mr. Webster, in the Rhode Island case, urged this precedent 
of New York as the true American view, in opposition to Mr. 
Dorr's view, as it is also in opposition of the view adopted by our 
judges. He says: ‘We see, from the commencement of the 
government under which we live, down to the late act of the State 
of New York, one uniform current of law, of precedent and of 
practice, all going to establish the point that changes in govern- 
ment are to be brought about by the will of the people, assembled 
under such legislative provisions as may be necessary to ascertain 
that will truly and authentically.’ ”’ 

Mr. Gorham then referred to the decision of the Supreme Court 
of Pennsylvania, affirming the validity of the constitution of 1872, 
which was framed by a convention called by the Legislature acting 
under a constitution which contained no provision for calling a 
convention and was similar to that of Rhode Island and New 
Jersey. This, he says, is the only judicial decision of the ques- 
tion that has been made. Judge Agnew, delivering the unani- 
mous opinion of the court, said : 

‘*Tt is not pretended that the late convention sat asa revolution- 
ary body, or in defiance of the existing government, and it did not 
proceed in the mode provided for amendment in the constitution, 
that being a legislative proceeding only. It was, therefore, the 
offspring of law. It had no other source of existence. The pro- 
céss was an application or petition to the Legislature to call a con- 
vention ; the passage of a law to gather the sense of the people on 
the question whether a convention should be called; an election 
authorized by this law, to take the sense of the whole people on 
this question ; and, finally, the passage of a law to call the conven- 
tion and define its powers and duties, as law is the only form in 
which the Legislature, the body invested with the powers of gov- 




















MISCELLANY. 157 


ernment, can act, and thereby its own consent be given and revo- 
lution avoided.”’ 

Judge Bradley in his article, which is also published in the pam- 
phlet of Mudge & Son above referred to, maintains first, that the 
opinion of the court has only the sanction of the intelligence and 
learning of the judges and not the force of the law, and then cites 
the same cases and examples above quoted and many more, giving 
a careful historical review of the whole subject, and afterwards ex- 
amines the legal reasoning upon which the opinion of the Rhode 
Island judges rests and especially the rule of law that ‘‘ where 
power is given to do a thing in a particular way, then the affirma- 
tive words marking out the particular way prohibit all others by 
implication, so that this particular way is the only way in which 
the power can be legally exercised,’’ and upon this he said: 
‘*This rule does not apply to the provisions in a statute so as to 
take away any right of the sovereign power. The rights of the 
crown can never be taken away by doubtful words or expressions, 
but only by express terms. Dwarris on Statutes 706.” 

‘*The good sense of this qualification is manifest. Any legisla- 
tion which is to affect the sovereign power should not leave the 
right to mere inference. It should be direct, especially in consti- 
tutions addressed to the popular mind and adopted by it; a great 
sovereign right should not be left to legal conjecture and implica- 
tion. The people in such proceedings say what they mean. They 
do not leave a negation of one power to be inferred from the grant 
of another. The right does not apply, again, in a statute so as to 
take away a right previously existing under the common law or 
by custom or by a preceding statute. It applies only to statutes 
by which all the rights claimed under it are granted byit. Affirm- 
ative words do not take away the common law, a former custom or 
a preceding statute; Dwarris 712. The right here in question ex- 
ists by the common laws of the constitutions of the American 
states, as we have seen by the former customs of this and other 
states.’’ And then he called attention to the difference as to con- 
struction between the constitution of the United States and those 
of the several states: the government of the United States being 
limited to the powers conferred upon it while the Legislatures of 
the several states possess all the ordinary and usual powers of gov 
ernment subject to any limitations that may be imposed by their 
own constitutions. ‘‘That the power to pass an act providing for 
a convention of the people to reconstruct their state constitution 
exists in the Legislature of a state no one will dispute. It need 
not be specifically granted. It exists by force of this creation or 
in grant to one branch of government of general Legislative power. 
The Legislature of our state’has that power unless prohibited as a 
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part of its prerogative and right, not ex necessitate as the opinion 
says. There is, therefore, no room for any implied prohibition, 
for there is an express grant of the power in question by a general 
grant of legislative powers which include it.”’ 

In conclusion Judge Bradley considers some facts in the history 
of Rhode Island and especially the history of this provision of the 
constitution which, he says, places beyond doubt the right to change 
the constitution by the convention method, and then he refers to 
some of the practical reasons why a convention is desirable. 
‘** The Legislature,’”’ he says, *‘ represents localities : the convention, 
the mind and character of the whole and its varied interests. This 
very question of the present local distribution of power is one most 
requiring consideration.”’ ‘‘Now nineteen towns containing 
36,329 people elect a majority of the Senate. Thirty towns con- 
taining 94,972 people elect a majority of the House. The total 
population of the state is 276,531. This disproportion is constant- 
ly increasing. Is it just and right? If not can it be wise? In 
this connection it should be remembered that there is no veto 
power in the governor, who represents the whole people of the 
State. This disproportion and injustice is constantly increasing.”’ 


The condition of Rhode Island in respect to representation is 
worse than that of New Jersey, for here we have equal representa- 
tion inthe House ; and the House and the Governor working togeth- 
er have a perfect veto power. But the Senate also has a veto 
power, and no legislation can be had which is not agreeable to the 
small localities which havea majority in the Senate. 

It is curious that in all the discussion that has taken place on 
this subject lately none of the opponents of the convention have 
referred to the opinion of the Supreme Court of Rhode Island. 
It may have been because they felt that any allusion to that would 
only serve to bring to bear upon the discussion all the precedents 
and arguments by which the opinion has been answered. 








E. Q. K. 
THE STATUTE OF FRAUDS. to its more familiar appellation, the Statute 
The ninth report of the Historical MSS, Of Frauds. It seems that the bill was origi- 
Commission contains some interesting infor- ally introduced in the session of 1673-4, 


mation as to the various stages through by Lord Keeper Finch, in whose careful 
which the Frauds and Perjuries Bill passed handwriting the draft bill appears to have 
before it became the “Act for the Preven- been. Certainly the corrections are by the 


tion of Frauds and Perjuries,” or, according Lord’ Keeper (Report, Part II. p. 45). It 
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was brought in again in 1675, and went into 
committee, and many alterations and omis- 
sions were made. Some of the omissions 
are well worthy of notice. In the draft bill 
it was proposed that wills made in time of 
sickness should be void unless the testator, 
after the will was made, should live to go 
about again, and be seen in church or market 
We fear the result of this would have caused 
the premature demise of many testators 
whom anxious relatives would have taken 
out of their beds to church and market, or 
whose own devotion to their families would 
have made them insist on being carried 
thither. Also all trusts—and not only trusts 
of lands—were to be in writing. With re- 
gard to wills, Sir Leoline Jenkins offered 
some articles, and Lord Chief Justice North 
some additional clauses. Many of these 
clauses were finally accepted and became 
part of the act. The bill was dropped in 
the Commons, but was reintroduced next 
session, and again in 1676-7, when it was 
slightly altered in the Lords’ Committee and 
became law (Report, Part II. pp. 48, 49, 66, 
96).—London Law Times. 





THE CAPITOL. 





It has not yet been determined what is to 
be done to restore the State Capitol. The 
fire of March 2oth did not destroy the build- 
ing, but only burnt out the Adjutant Gen- 
eral’s office on the first floor, the Vice-Chan- 
cellor’s Chambers on the second floor, and 
the whole of the third floor of the front 
building, also the roof. Some of the outside 
walls cracked, and a good deal of damage 
was done by water. There appeared to be 
a disposition at first to use the fire for an op- 
portunity to begin to build a new Capitol, and 
a bill was introduced giving the State officers 
unlimited power to put up a new building in 
the place of the old front part. This was 
referred to a special committee, and two re- 
ports were made upon it, one proposing the 
expenditure of $350,000 and the other of 
$250,000, subject in the latter case to the ap- 
proval of a committee of the Legislature. 

Then came the proposition to remove the 
capitol to Newark. This was defeated in 
the House by one vote, Mr. Bell of Essex 
voting no. After this, on the bill for the 
restoration of the Capitol coming before the 
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House, a substitute was adopted, providing 
for the expenditure of not more than $50,- 
ooo in restoring the old front building, with- 
out changing its exterior form but making it 
fire proof. This is intrusted to the Gover- 
nor, Comptroller and Treasurer, and they 
have not yet adopted any definite plan. 

More room is undoubtedly needed for the 
executive officers of the State, and for com- 
mittee rooms for the Legislature, and two 
more court rooms are greatly needed. But 
the present building is good so far as it goes, 
and it will not hurt the plan of it to make 
any additions to it from time to time as they 
are needed. 

Much credit is due to the State officers 
and to the clerks of the courts for their en- 
ergy and good judgment in dealing with the 
fire, and in preserving and rearranging their 
papers, and in continuing their routine busi- 
ness without interruption in spite of all the 
apparent confusion into which their papers 
were thrown. 


INTERSTATE COMMERCE. 





In the United States Supreme Court, a 
decision was rendered on April 13 in the tax 
case of the Gloucester Ferry Company, 
plaintiff in error, v. the Commonwealth of 
Pennsylvania, in error to the Supreme 
Court of that State. This was a suit begun 
originally in the Court of Common Pleas of 
Philadelphia, for the purpose of recovering 
from the ferry company, a New Jersey cor- 
poration, the amount of certain taxes levied 
upon its capital stock by virtue of an act of 
the Legislature of Pennsylvania, entitled, 
‘*An act to provide revenue by taxation,” 
passed June 7, 1879. The Court of Com- 
mon Pleas held that the taxes could not be 
lawfully levied, because the ferry company 
carried on no business in Pennsylvania, ex- 
cept the landing and receiving of passengers 
and freight, which is a part of the commerce 
of the country, and is protected by the Con- 
stitution from the imposition of burdens by 
State legislation. It, therefore, gave judg- 
ment in favor of the company. The case 
was carried on a writ of error to the Supreme 
Court of the State, where the judgment was 
reversed, and it is now brought to the United 
States Supreme Court for final review. This 
court, in an opinion by Justice Field, holds 
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that receiving and landing passengers and 
freight is incident to their transportation. 
Without both there could be no transporta- 
tion across the river Delaware. The trans- 
portation as to passengers is not completed 
until they are disembarked at the pier of the 
city to which they are carried, and, as to 
freight, until it is landed upon such pier. 
All restraints by exactions in the form of 
taxes upon such transportation, or upon acts 
necessary to its completion, are so many 
invasions of the exclusive power of Congress 
to regulate that portion of commerce between 
the States. How conflicting legislation of 
two States on the subject of ferries on waters 
dividing them is to be met and treated is not 
a question before the court for consideration. 
Pennsylvania hus never attempted to exercise 
her power of establishing and regulating fer- 
ries across the Delaware River. Anyone, so 
far as her laws are concerned, is free to es- 
tablish such ferries as he may choose, She 
merely exercises the right to designate the 
places.of landing for all vessels engaged in 
commerce. The question, therefore, re- 
specting the tax in the present case is not 
complicated by any action of that State con- 
cerning ferries. However great her power, 
no legislation on her part can impose a tax 
on that portion of interstate commerce which 
is involved in the transportation of persons 
and freight, whatever be the instrumentality 
by which it is carried on. — It follows that 
upon the case stated the tax imposed upon 


the ferry company was illegal and void. . 


The judgment of the Supreme Court of 
Pennsylvania is reversed and the cause re- 
manded for further proceedings in conform- 
ity with this opinion.—£Zx. 
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THE TRANSFER OF STOCK IN PRIVATE COR- 
PORATIONS by Addett Lawrence Lowell and 
Francis C. Lowell. Boston: Little Brown 
&Co 1884. 

This is a thoughtful and careful treatise 
and not a mere collection of authorities. It 
is a subject which can only be handled well 
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by a man who understands legal and equita- 

ble principles and knows how to apply them 

to a special branch of the law, and we are 
well satisfied with the knowledge and the 
power of legal reasoning shown in this book, 

The author takes especial pains to point out 

the difference between the English joint 

Stock Companies and the American Corpor- 

ations, so that the bearing of the English 

authorities npon American cases may be 
clearly understood. The authors have evi- 
dently thought of the subjects on which they 
wrote and that is more than can be said of 
many text book writers, for most of them are 
content with making a collection of cases. 

There is a good discussion in an appendix of 

the principle which underlies the obligation 

ofa corporation to its stockholders distin- 

guishing it from the ordinary obligation of a 

contract arising out of the consent of both 

parties. 

A TREATISE ON COMMUNICATION BY TELE- 
GRAPH, by Morris Gray. Boston: Little 
Brown & Co. 

This book also is entitled to praise asa 
thoughttul discussion of the subject in hand. 
The author has examined the cases critically 
and while he has stated the decisions as they 
are he has expressed his own views when 
they are different in the notes. The law of 
telegraphs is comparatively new and it has 
been made out of principles which had been 
adduced out of dealings with agencies which 
were not analogous to it. There has been a 
good deal of difficulty and confusion in 
arriving at the true status of the telegraph 
company and the true principles to be ap- 
plied to it. A mere citation of cases is not 
enough but a vigorous discussion of such a 
subject upon principle will be very valuable. 
This book is only a small octavo of 277 
pages. The paper is good and the press 
work is that of John Wilson & Son. 


39 New Jersey Equity Rerorts, by John 


H Stewart 
I. Trenton: 


Reporter. 12 Stewart. Part 
1885. 

NEw JERSEY LAW Reporrs, by Garret D. 
W. Vroom, Reporter. 17 Vroom. Part 
III. Trenton: 188s. 








